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1. Introduction 

After successfully completing the European Economic and Monetary Union we are currently observing the 

process of reforming the financing of the European Union budget (Agenda 2000) in order to secure future 

financial position of the EU. Imagine a European Union without a sound financial system and without some 

basic constitutional reforms (ending in a European Federal Constitution)–this would lead to a situation where 

the advantages of the EU are smaller than the disadvantages. In order to avoid a major crisis of the 

functioning of the EU and in order to give the transition countries a real chance to become EU members in a 

forseeable time, some (minimal) European federal union will be necessary.  

 In this contribution some basic elements of a federal European constitution, like subsidiarity, federalism, 

and direct democratic institution are elaborated with the help of constitutional economics. In Section 2 six 

basic elements of a European constitution are introduced and in Sections 3 to 5 an attempt is made to 

scientifically justify these propositions, like the design of European legislation (Section 3), the subsidiarity 

and federalism principle (Section 4), and direct democratic institutions (Section 5). Finally Section 6 

provides a summary and gives some conclusions. 

 

2. Six basic elements of a Future European federal constitution 

The completion of European Economic and Monetary Union provides the opportunity to achieve a number 

of efficiency gains, and it also provides the opportunity to stimulate the growth rates of western European 

economies. Furthermore, competition is promoted between member states by having a single currency and 

by weakening state-owned monopolies (like power plants and telecommunication systems). However, there 

is also the danger that these positive influences would be weakened if national regulations were replaced by 

EU regulations, and even more important if a ‘new federal’ government at the EU level is ‘created’ without 
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operating in a carefully designed institutional framework and with the consequence that it might grow and 

take over responsibilities from EU member states, which they do not want.1 

 It has already been stressed in Schneider (1993, 1996) that democratic systems with market economies, if 

unchecked, show a strong tendency towards increasing state activity and interest group influence.2 As a 

consequence, the motivation of individuals to work efficiently, to engage in risky productive activities and to 

innovate, is weakening. Whereas the removal of intra-European barriers to the movement of people, goods, 

capital, and services might weaken the influence of special interest groups and bureaucracies in EU member 

states, a growth at the federal European level has to be expected as soon as Europe-wide interest groups and 

parties have been fully established. A European constitution thus has to contain provisions to counterbalance 

such tendencies.  

 Also such a constitution is necessary in order to guarantee a proper and efficient development of the 

European Union. In particular, it is feared that a further development will dilute the Union’s legislative 

activities and in the current political debate it is clearly argued that present EU members have in fact made 

further developments dependent on the European Union’s ability to reform its institutional framework in 

order to maintain efficiency as well as the support of the European voters.3 It is obvious that a European 

Federal constitution is needed, so that the further development of the EU can proceed.  

 The following elements should be an essential part of such a constitution: 4 

1. The European Commission should be turned into a European government with strictly limited tasks (for 

instance, the ones set up in point 2), the Council of Prime Ministers into a second chamber (European 

Council) where each country has the same weight of voting power. The simple majority approval of both 

                                                 
1  Compare Alesina and Perolti (1994), Alesina and Rodrick (1992) and Kirchgaessner and Pommerehne 

(1995). 
2  Compare the studies by Olson (1965), Bernholz (1990a,b), Schneider and Frey (1988), Peden and Bradley 

(1989), Weede (1986, 1990), De Haan and Siermann (1995, 1996). 
3  Neccessary reforms of the EU are discussed in König and Bräuninger (1999); they concentrate on two 

aspects of institutional reform and functional as well as parliamentary integration. 
4  For a recent discussion of constitutional issues, see Gwartney and Wagner (1988), Vanberg and Buchanan 

(1989), Schneider (1993), Kirchgässner (1994) and Holzmann (1996); for fiscal federalism, Oates (1985), 
Blöchliger and R.L. Frey (1992), and Eichenberger (1994).  
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chambers (the European Parliament and the European Council) is necessary for any legislation passed. 

Obviously, the European Parliament and the second chamber should solely have the full authority and 

responsibility for all European budgetary and federal items. If the two chambers cannot agree on a legislative 

or budgetary item, the parliament can overrule the decision of the second chamber by a qualified (for 

instance, 2/3) majority. 

2. The jurisdiction of the European federal government should consist of defence, foreign policy, foreign 

trade policy, the enforcement of free intra-community movement (of people, goods, services and capital), 

anti-cartel and anti-monopoly policy and environmental policy concerning community-wide environmental 

problems. All these policy issues should only be taken over by the European government if there is 

consensus between member states, that the highest federal unit should do it, and if a referendum over these 

issues is approved by simple majority of the European voters and by simple majority of the member states. 

3. For the federal European government it should not be possible to run or accumulate deficits on its 

(current) budget over a legislative period. If a budget deficit still occurs at the end of a legislative period, 

either expenditures should be cut or revenues should be increased, given that the political conditions for a tax 

rate increase are fulfilled (compare elements 4 and 5) so that the budget will be balanced again. Longer (than 

a legislative period) lasting public debt at the European federal level should only be allowed for financing 

investment expenditures and only if the federal government has the financial capacity to pay the interest and 

amortization of the debt out of its current budget.5 

4. The activities of the Community should be financed by one specifically labeled tax, like a proportional 

(indirect) tax. Increases of the rate of this tax should be subject to a qualified 2/3 majority of the European 

parliament and of the second chamber, and to the approval of a popular referendum. 

5. The institution of a popular referendum should be introduced for major, policy issues (like a change of the 

European constitution, change of tax rate, etc.). Furthermore, a popular referendum should be held if a 

certain number of voters ask for it and if at least a certain percentage of all people entitled to vote 
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participate.6 The issue over which the referendum is held is only accepted if it is approved by simple majority 

of the European voters and by simple majority of the member states. 

6. EU member states should have the right to secede from the European federal union. A member state 

should, by qualified majority vote of their population, be able to leave the European federal constitution to 

become an independent state once again. However, the political and all other procedures for the secession 

should be precisely fixed in advance and a transition period of a considerable length of time (e. g. 5 or 10 

years) should be allowed. If an EU member state fails to reach such a qualified majority the next attempt 

should be possible after 20 years. 

 

3. The design of the European legislation 

As the first elements in Section 2 propose the formation of a European government with a two chamber 

system, the first chamber being the European parliament and the second chamber being the Council of Prime 

Ministers, and obviously the control of both chambers over all federal European items, some general remarks 

will be made to justify this proposition. It is difficult to find studies analyzing the separation of powers from 

the perspective of positive constitutional economics. In a review article Posner (1987) argues that the 

separation of powers increases the transaction costs of governing. The concept of separation of powers can 

be classified into the horizontal separation (legislature, executive, judiciary) and vertical separation 

(federalism). Some progress has been made in analyzing the effects of separation of powers and political 

accountability. For example, Persson, Roland and Tabellini (1997) show in a formal principal-agent model 

that separation of powers improves the accountability of elected officials, and thereby the utility of voters, 

but only under appropriate checks and balances. Two central provisions are needed: there must be a conflict 

of interest between the executive and the legislative. Moreover it must be impossible to implement any 

                                                                                                                                                                  
5  Whether the European economic and monetary integration provides incentives to increase public deficits 

is investigated in Horstmann and Schneider (1994). Compare also Feld and Kirchgaessner (1997). 



19.12.01; C:\Studien\euconst neu.doc         6 

policy without the consent of both bodies. The basis for these results lies in the modelling of real-world 

political constitutions as ‘incomplete contracts’: ‘Elected politicians are not offered an explicit incentive 

scheme associating well defined payoffs with actions in all states of the world. Political constitutions only 

specify who has the right to make decisions, and according to which procedures for which circumstances. 

This makes it hard to tie specific rewards or sanctions to the contents of those decisions’ (Persson, Roland 

and Tabellini: 5). The application of these results to the European Union makes it necessary that institutions 

are created, which leave only limited leeway for European Politicians for selfish actions. 

 The various effects of unicameral and bicameral legislators were first analyzed from a public choice 

perspective by Buchanan and Tullock in their famous book Calculus of Consent in 1962. One of their major 

conclusions in their analytical framework is that the optimal decision rule is the one that leads to a minimum 

of the sum of external and decision costs (interdependence costs). Buchanan and Tullock (1962: 235) 

conclude that in comparison with unicameral systems, bicameral systems have higher decision costs and 

continue …’ On the other hand, if the basis of representation can be made significantly different in the two 

houses, the institutions of bicameral legislature may prove to be an effective means of securing a substantial 

reduction in expected external cost of collective action without incurring as much added decision making 

cost as a more inclusive rule would involve in a single house’. The larger the majority required to reach a 

certain decision, the lower the external costs connected with that decision, because the number of opponents 

to a decision is negatively correlated with the required majority. On the other hand, it will become 

increasingly difficult to reach a decision at all, because the decision costs are positively correlated with a 

required majority.  

 In a more recent study Levmore (1992) investigated the advantages and disadvantages of a bicameral 

versus a unicameral system. He concludes that a bicameral system might be better suited than a 

corresponding qualified majority in a unicameral system, to reduce the power of the agenda setter (mostly 

                                                                                                                                                                  
6  The precise figures under which conditions a referendum has to be held and is accepted have to be 

specified the only important point is that the option exists to force the European government to hold a 
referendum over a certain issue. 
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the government). Bicameral systems are often interpreted as a ‘break’ against overly active legislatures. 

Summarizing the effects of bicameral systems, one could conclude that the legislative activities in a 

bicameral system are indeed lower than in a unicameral one and this should be reflected in a lower 

government consumption of economic output and in higher growth rates.7  

 Some papers in constitutional economics (see, for instance, Moser and Schneider, 1997) try to give an 

analysis of the consequences of a change in the procedure on the power of the European government organs.8 

Within the European Union, the strengthening of the European parliament can be attributed as an 

introduction of a further force in addition to the second chamber. A bicameral system is also demanded in the 

first element, since it reduces the capability of rent seeking, because it is much more difficult to get a 

majority in both chambers than in only one.9 This is especially important if the European Union is widened, 

because the more member states the European Union has, the more likely rent seeking might occur. The draft 

report of the European Constitutional Group (1993) stresses the importance of competition as a mechanism 

to best fulfill consumers preferences. Competition, however, is not only crucial for the working of economic; 

it is also needed in political markets. This concept of institutional competition has a long tradition (starting 

with Tiebout’s ‘voting with the feet’). A better implementation of the distribution of powers, turning the 

Commission into a European government, the Council of Prime Ministers into a second chamber and 

strengthening the European parliament (which means giving these two chambers full legislative power), can 

be seen as a first step in applying the democratic principle to a European Union. This can be one way to 

overcome the political inefficiencies which are normally discussed when investigating the democratic deficit 

of the European Union.  

                                                 
7  A similar conclusion is reached and preliminary empirical evidence is given by the studies of Feld and 

Kirchgässner (1996), Feld and Savioz (1997), and for a more general view of this aspect see Weingast 
(1995). 

8  Compare Peters (1996a and 1996b) and Steunenberg (1994). 
9 The introduction of a bicameral system not only reduces attempts at rent seeking but is also important to 

strengthen the federal structure of the European Union. The second chamber, in which the Prime 
Ministers of every EU member state have equal voting power, can be seen as an institution which solely 
represents the interests of the EU member countries, like the German Bundesrat or the Schweizer 
Ständerat. It might especially help to take care of the interests of the smaller EU member countries.  
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4. The subsidiarity and federalism principles as safeguards against central government 

growth  

4.1. The subsidiarity principle 

One key element of a European federal union is the tasks of the European federal government, which have to 

be carefully defined. This basic proposition comes from the idea of using the subsidiarity principle, which is 

in substance a constitutional norm. Vanberg (1994) argues that this norm is meant to provide a criterion for 

what can be considered as a desirable constitutional order, a criterion that concerns an allocation of political 

authority in a multilayer system of government. To put it simply, it requires that in a multilevel policy the 

distribution of power should be in favour of lower level governments, and hence smaller jurisdictions. In 

other words, it demands that the political authority be always located at the lowest possible level, that is as 

close as possible to the citizens, the ultimate sovereign. Again, the consistent use of this principle is a 

necessary prerequisite for widening the European Union in a productive way for all member states. 

 In the Commission report on the adaptation of existing legislation to the subsidiarity principle (European 

Commission 1996: 545) one reads ‘... the aim of the subsidiarity principle is, to see to it that decisions are 

taken as close as possible to the citizen, a constant watch being kept to ensure that action taking at 

community level is justified in the light of the means available to national, regional or local authorities’. Of 

course, the phrase ‘as close as possible’ is in urgent need of interpretation, if the subsidiarity principle is to 

have specific normative content. Of course the constitutional norm to allocate political authority in favour of 

more local levels of governments is in itself not a very operational instruction for the design of constitutional 

frameworks, and the question of how the general principle is to translate it into more specific constitutional 

provisions is by no means a trivial issue.  

 Judgements on the preferability of particular constitutional arrangements (for instance, using the 

subsidiarity principle in a strict way) over others always refer to somebody to whom these alternatives are 
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claimed to be preferable. In other words, all such judgements are directed to some addressee to whose 

interests they appeal. In democratic systems the ultimate addressees of constitutional proposals are, of 

course, the citizens who constitute this union. If the subsidiarity principle is claimed to be a desirable 

constitutional norm for the European Union, this means that such claims must be supported by arguments 

that can convince its citizens that it would be in their interest, if efforts in the constitutional construction are 

guided by this principle. More precisely, these citizens would have to be convinced that adopting this 

principle would be in their constitutional interest, i.e. the interests that would form their choice, if it were up 

to them to select the rules for the polity in which they live.  

 What kind of arguments could one put forward in support of the subsidiarity principle as a constitutional 

norm? In other words, what kind of arguments could be made in favour of this principle, when designing a 

federal European constitution? One major argument for this principle is the central concern on part of the 

members of any democratic organisation about the principal-agent problem, that is the issue of how one can 

ensure that power delegated to agents can, on the one hand, be used to the benefit of the principals and, on 

the other, be prevented from being used against the principals’ interests. As far as democratic politics is 

concerned there is a long tradition of inquiry, in political economy as well as in other social sciences, into the 

advantages of decentralization in political organisations. The results of this inquiry are of direct relevance to 

the subsidiarity principle.  

 However, it is obvious that the subsidiarity principle alone neither constitutes a basis to regulate the 

intergovernmental relations in a future European Union, nor does it protect the collectivities at the grass roots 

(Feld and Kirchgässner, 1996: 4).10 Moreover, the authors argue that the introduction of the subsidiarity 

principle in the Maastricht Treaty has in fact shifted the burden of proof at least somewhat more toward the 

centralists; the notion of subsidiarity nevertheless remains very general and open to many interpretations. 

Hence, the use of the subsidiarity principle does not solve the dynamic organisational problem, under which 

                                                 
10  In this context it is not surprising that Delors (1992: 12) argues that ‘subsidiarity does not enact any 

restriction for the Commission to take political action’ and he continues to argue ‘solely on the basis of 
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conditions, competencies or ‘rights’ should be given to lower governmental units. From a Public Choice 

point of view, there is a need for constitutional rules, which might prevent the ‘misuse’ of instruments by 

politicians, bureaucrats, and interest groups. Therefore the subsidiarity principle must be ‘filled with life’ and 

the theory of federalism may represent an operational means to regulate the horizontal and vertical 

relationship between governmental units in the light of a potential Leviathan. 

 

4.2. Fiscal federalism in a European constitution 

Federalism is a crucial institution that serves to establish competition within the political arena. Costs rise for 

the voters as taxpayers if certain groups are able to appropriate the benefits of a publicly supplied good, but 

do not have to pay the price for it. This group can be the politicians and/or the bureaucrats, who are self-

interested rent seekers, or special interest groups, who try to attain their selfish goals. Although it is not 

argued here that politicians and bureaucrats always seek to maximize their own utility up to the extent of 

actively exploiting the citizens and taxpayers, politicians and bureaucrats will do it from time to time, if they 

have the opportunity. Thus federal competition helps to save as a ‘saveguard’ against decision makers taking 

unfair advantage of their discretionary power. Federal competition and federal institutions might also be a 

very crucial argument in a future European constitution. As has been discussed, the highest federal unit in the 

European Union should only be given those tasks that bring additional benefits (for instance, due to EU-wide 

spillovers) to voters/citizens, if they are fulfilled by the highest federal unit, such as foreign defence policy 

and environmental policy. The restriction of these tasks is necessary so that a more-or-less automatic 

centralization of tasks (especially in the area of redistribution) at the highest federal level will be avoided. All 

other tasks should be provided by the EU member states (at what level within the EU member states is not 

discussed here). 11 The operating principles of a lively federalism can be summarized as follows: 12 as already 

                                                                                                                                                                  
the Maastricht Treaty subsidiarity is not judiciable’. See also Sachverständigenrat zur Begutachtung der 
gesamtwirtschaftlichen Entwicklung (1992), Vaubel (1993, 1995) and Möschel (1993, 1995).  

11  One could go a step further and put forward the idea of federal competition between and within EU 
member states when providing goods and services, but also financing them. As has been shown in the 
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argued, the European federal government will be constitutionally restricted in its domain of action– severely 

so. Within its assigned sphere, however, the central government would be strong; sufficiently so to allow it 

to enforce economic freedom or openness over the whole of the EU territory. The EU member states would 

be prevented by the federal European authority from placing restrictions on the free flow of resources and 

goods across their borders. In order to guarantee, additional to the already suggested constitutional 

arrangements, that the central power does not take over either fiscal or other items from the EU member 

states, Buchanan (1995) suggests the exit option in the following way: the EU member states must be 

constitutionally empowered to secede from the federal European Union. The secession, or the threat thereof, 

represents the only means through which the ultimate powers of the European federal government might be 

held in balance. In the absence of the secession prospect, the federal European government may, by 

overstepping its constitutionally assigned limits, extract surplus value from the citizenry almost at will, 

because there would exist no effective means of escape.13 With an operative secession threat on the part of 

the EU member states, the European federal government could be held roughly to its assigned constitutional 

limits, while the EU member states could be left to compete among themselves in their capacities to meet the 

demand of citizens for collectively provided goods and services.14 

                                                                                                                                                                  
extensive research for Switzerland by Kirchgässner and Pommerehne (1995), Pommerehne, Kirchgässner 
and Feld (1995) there is extensive tax competition in Switzerland, for instance, between the cantons at 
very small local distances. This tax competition did not result in a breakdown of public good supply in 
Switzerland and there is no indication of an underprovision of public goods. According to Feld and 
Kirchgässner (1995: 8), the income taxes in Switzerland vary quite a lot between the different cantons. 
Taking the value of the (weighted) average for Switzerland as 100, in 1990 the index of burden in the 
form of personal income and property taxes ranged from 56.1 in the canton of Zug to 154.1 in Valais. For 
instance, a familiy with two children that earns a gross income of sfr 175,000.00 had to pay sfr 16,083.00 
in cantonal and local income taxes in Zug, but sfr 34,475.00 in Bern, two cities only about 100 km apart! 
A critical view of the issue of tax competition is given by Genser (1992) and Sinn (1990). 

12  Compare here the pathbreaking study by Brennan and Buchanan (1980). 
13 Compare here again the pioneering work of Buchanan and Faith (1987) and Buchanan (1991, 1995). 
14 The (threat of) secession should be seen here as an ultimate ‘weapon’ for every EU member country in 

order to avoid a development that is not wanted by EU member states and their citizens. In principle it 
gives the single countries a power over (for them) critical issues and if it is used one might end up in a 
prisoner’s dilemma situation. But as the execution of the secession for a single EU country is not so easy 
(for instance, a qualified majority of voters in that country is necessary) it is unlikely that this instrument 
will be used frequently only for tactical reasons. In terms of game theory, the threat is unlikely to be 
credible. 
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5. The Tax Base of the European Government 

In Kirchgässner (1994) and Schneider (1993, 1996) it is argued that the activities of the European 

government should only be financed by proportional (indirect) taxes. The rationale behind this idea lies in 

the different control possibilities (coming from the Public Choice literature), which exist on different 

governmental levels.  

 First, any government will act more in accordance with the preference of the individuals / voters, the 

more the citizens are able to control it. At the lower levels, with smaller communities, the citizens have better 

possibilities to force the government to act according to their preferences; hence, this is just another 

argument to assign government activities to the lowest possible level, again using the subsidiarity principle 

in a very strict way.  

 Second, as Feld and Kirchgässner (1995: 23) argue, it implies that tasks as well as financial means that 

are easier to control are more suited to a higher governmental level than those that are difficult to control. 

The proposed indirect tax can only be changed by changing a law, which means that any relative increase of 

the government share has to be decided by means of due parliamentary process and also via referendum, as 

suggested here. This ensures a public discussion, and at least as long as the European government seeks re-

election it will hesitate to increase this tax, and it might face difficulties in getting an approvement by the 

parliament and the voters. Such proportional taxes leave relatively little room for a leviathan behavior of a 

European federal government, especially if an increase in the tax rate has to be subject to a two-thirds 

majority of both chambers in the European parliament and the approval of a popular referendum. Therefore, 

at the European top federal level only the revenues from this indirect tax should be available. 
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6. Institutions of direct democracy in a future European constitution 

Beside the important issues of federalism and subsidiarity, institutions of direct democracy like popular 

initiatives and (obligatory) referenda could also be a crucial factor in a future European constitution. They 

should be seen as a necessary supplement for the institutions of the representative democracy such as the 

proposed two chamber system and the government.  

 There is a second crucial institutional feature using the instrument of direct democracy. Referenda do not 

simply consist of a choice between given alternatives, but should also be seen as a quite important ‘political 

education’ process over time. According to Frey (1994) and Frey and Bohnet (1994 a,b) three stages can be 

differentiated: The first stage is the pre-referendum one, in which the possibility of undertaking a referendum 

encourages discussion both among citizens and between politicians and voters. Pre-referendum discussion 

produces a number of important effects. Preferences are articulated, enabling mutually beneficial bargaining 

and exchange. Moreover, the agenda of alternatives is to a great extent determined by the citizens, thus 

constituting the relevant decision space. The pre-referendum stage screens the alternatives to be voted upon, 

reduces the number of relevant alternatives (quite often to only two) and makes the preferences somewhat 

more homogenous, thereby lowering the chance that the preference aggregation paradox will occur. 15 The 

second stage is the formal decision situation, in which it can be seen that voters clearly express their content 

or discontent with a proposed referendum and quite often give a government a clear task to do. At the third, 

the post-referendum stage on the one hand, as just argued, the government has a clear task to do, and on the 

other hand, quite often, initiators of a referendum force the government to change their policy by only 

threatening to bring an issue into a popular referendum. But in some cases the government can also 

undertake unpopular measures (like tax increases), if they are supported in a popular referendum.16 

 The institutions of direct democracies also have other important means, such as their possible use by the 

voters to break politicians’ cartels directed against them. As Frey and Bohnet (1994: 151) proposed, rent 

                                                 
15 Compare Bohnet and Frey (1994 a,b) and Frey (1994: 339). 
16 For instance, a referendum might help the government to undertake unpopular measures in environment 

policy, compare Frey and Schneider (1997). 
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seeking theory argues that representatives have a common interest in forming a cartel to protect and possibly 

extend political rents.17 Referenda and initiatives can be means to break the politicians’ coalition against 

voters. Initiatives require a certain number of signatures and if the initiators obtain these signatures they can 

force the government to undertake a referendum on a given (mostly disputed) issue. They are a particularly 

important institution, because they take the agenda setting monopoly away from the politicians and enable 

outsiders to propose issues for democratic decision, including those that many elected officials might have 

preferred to exclude from the agenda. As has been demonstrated in public choice theory the group 

determining which propositions are voted on, and in what order, has a considerable advantage, because it 

decides to a large extent the issues that will be discussed when and which ones will be left out.18 Referenda, 

whether obligatory or optional, enable the voters to state their preferences to the politicians more effectively 

than in a representative democracy. In a representative system, deviating preferences with respect to specific 

issues can only be expressed by informal protests, which are difficult to organize and to make politically 

relevant. 

 If one summarizes these findings, one can draw two conclusions: 

1. Cumulating research on the properties of a popular referendum has revealed two major aspects on which 

institutional economics has to focus. One is the importance of discussion in the pre-referendum state 

(Frey, 1994: 341). This implies that the number of propositions and the frequency of ballots must be low 

enough that the voters have an incentive and the opportunity to collect and digest the respective 

information in order to participate actively in the decision.  

2. The second element is that direct democratic institutions enable voters to break politicians’ and parties’ 

coalitions directed against them. Direct participation serves to keep the ultimate agenda-setting power 

with the voters. Initiatives and referenda are effective means by which the voters might regain some 

control over the politicians.  

                                                 
17 The literature on rent seeking was developed by Tullock (1967) and one of the latest surveys is by 

Tollison (1982). 
18 Compare Denzau (1995) and Mueller (1987, 1989). 
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Hence, introduction of direct democratic institutions like the referendum at the highest constitutional level in 

European constitution is an absolute necessity, especially if the European federal government wants to 

change the tax structure or introduce new taxes or wants to run a deficit or wants to take over new policy 

fields.19  

 

7. Conclusions 

In this contribution an attempt has been made to provide some basic elements of a future European federal 

constitution in order to make possible a further development of the European Union. Six basic elements have 

been put forward, like that the European Commission should be turned into the European government, the 

Council of Ministers into a second chamber, and that the European Parliament should get full control and 

responsibility over all federal items together with the chamber. The jurisdiction of the European federal 

government should consist of a few specific items which are best suited for the highest federal level, like 

foreign defence and environmental policy. The activities of the federal European government should be 

financed by one proportional (indirect) tax, and direct democratic institutions should be introduced in a 

European federal constitution, like the possibility to force the European government to set up a referendum. 

These elements are then justified by arguments dealing with the subsidiarity principle, the idea of federalism, 

and with the effects of direct democratic institutions. As has been demonstrated, these elements are best 

suited to limit the domain of central European authority in the long run, even in the face of a strong tendency 

to centralization in nearly all federal states that has been observed during recent decades.  

 The idea is also proposed that the constitution should be structured in such a way that any attempt of a 

future concentration of government activities at the European federal level will be prevented by explicitly 

assigning specific governmental functions to each level of government and to put in additional safeguards, 

like the subsidiarity principle and the direct democratic institutions, so that the federal European government 

                                                 
19 Such a conclusion is also reached by Bernholz (1990b), Feld and Kirchgaessner (1996) and Vaubel (1993 
and 1995). 
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cannot take over tasks which are not approved by the majority of voters and European member states. From 

another perspective it is also very difficult for the European government to take over additional tasks, 

because the necessary widening of the tax base can only be done if a majority of European voters / taxpayers 

approve it and also a majority of the member states. Neither can the European government accumulate large 

deficits, which might hold as another safeguard to limit the domain of a future central authority in Europe.  

 Two central features–direct democracy and fiscal federalism–should be key principles in a future 

European constitution, which have shown in other federal units (like Switzerland and the United States) that 

they are strong safeguards against policies that are not in line with a majority of voters’ preferences. 

Moreover, direct democratic elements provide the possibility for European citizens in a federal state to 

participate actively in political decision making, to break politicians’ and interest groups’ cartels and prevent 

a shifting of responsibilities from EU member state levels to the EU federal government level. A proper 

assignment of the tax competencies may also help to restrain centralization. If, is suggested here, that the tax 

competencies lie within the EU member states–with the expectation of one specific indirect tax for the 

European government–such an element should also work. 



19.12.01; C:\Studien\euconst neu.doc         17 

References 

Alesina, Alberto and Rodrick, Don (1992) ‘Distribution, political conflict, and economic growth: A simple theory 

and some empirical evidence’. In: A. Cukierman, Z. Hercowitz and L. Leiderman (eds), Political economy, 

growth, and business cycles, Cambridge (Mass.): MIT Press: 23-50. 

Alesina, Alberto and Perotti, Ronaldo (1994) ‘The political economy of growth: A critical survey of the recent 

literature’, World Bank Economic Review, 8/3: 351-371. 

Bernholz, Peter (1990a) ‘The completion of the European market: Opportunities and dangers from an institutional 

perspective’. In: C. E. P. S. (eds) The Macroeconomics of 1992, C. E. P. S. Paper No. 42, Bruxelles. 

Bernholz, Peter (1990b) ‘Grundzüge einer europäischen Verfassung: Ein Bundesstaat mit begrenzter 

Zentralgewalt?’. In: Frankfurter Institut (ed.), Argumente zur Europapolitik, 3: 2-12. 

Bernholz, Peter (1993) ‘Institutional aspects of European integration’. In: Borner S. und Grubel H. (Hrsg.), EC 

after 1992: Perspective From the Outside, London: McMillan Publishing Company. 

Blöchliger, Hans-Jörg and Frey, René L. (1992) ‘Der Schweizerische Föderalismus: Ein Modell für den 

institutionellen Aufbau der europäischen Union?’, Außenwirtschaft, 47/3: 515-548. 

Brennan, Geoffrey and Buchanan, James (1980) The power to tax: Analytical foundations of a fiscal constitution, 

New York: Cambridge University Press. 

Buchanan, James M. (1995) ‘Federalism as an ideal political order and an objective for constitutional reform’, 

Publius: The Journal of Federalism, 25/2: 19-27. 

Buchanan, James M. and Tullock, Gordon (1962) The calculus of consent: Logical foundations of constitutional 

democracy, Ann Arbor: University of Michigan Press. 

Buchanan, James and Faith, Roger (1987) ‘Secession and the limits of taxation: Toward a theory of internal exit’, 

American Economic Review, 91/5: 1023-1031. 

Commission report to the European Council on the adaptation of existing legislation to the subsidiarity principle, 

Com (93), Bruxelles, 1993. 

De Haan, Jakob and Siermann, C. L. J. (1995) ‘A sensitivity analysis of the impact of democracy on economic 

growth’, Empirical Economics, 20/1: 197-215. 

De Haan, Jakob and Siermann, C. L. J. (1996) ‘New evidence on the relationship between democracy and 

economic growth’, Public Choice, 86/2: 175-198. 

Delors, Jacques (1991) The principle of subsidiarity: contribution to the debate, European Institute of Public 

Administration: 7-18. 

Denzau, Arthur T. (1985) ‘Constitutional change and agenda control’, Carnegie Papers on Political Economy, 47: 

183-217. 

Downs, Anthony (1957) An Economic Theory of Democracy, London: Harper & Row. 



19.12.01; C:\Studien\euconst neu.doc         18 

European Constitutional Group (1993) A Proposal for a European Constitution, Report by the European 

Constitutional Group, London, hrsg. vom European Policy Forum. 

Eichenberger, Rainer (1994) ‘The benefits of federalism and the risk of overcentralization’, Kyklos, 47/3: 403-

420. 

Feld, Lars P. and Kirchgässner, Gebhard (1996) ‘Omne agends agendo perficitur: The economic meaning of 

subsidiarity’. In: R. Holzmann (ed.), Maastricht: Monetary Constitution Without a Fiscal Constitution?, 

Baden-Baden: Nomos Publishing Company: 195-226.  

Feld, Lars P. and Kirchgässner, Gebhard (1997) ‘Public debt and budgetary procedures: top down or bottom up? 

Some evidence from Swiss municipalities’, Discussion Paper 9717, St. Gallen: Universität St. Gallen, 

Volkswirtschaftliche Abteilung. 

Frey, Bruno S. (1994) ‘Direct democracy: Politico-economic lessons from Swiss experience’, American Economic 

Association Papers and Proceedings, 84/2: 338-342. 

Frey, Bruno S. and Bohnet, Iris (1994a) ‘The Swiss experience with referenda and federalism’, IDIOMA, Revue 

de linguistique et des traductology, 10/2: 147-160. 

Frey, Bruno S. and Bohnet, Iris (1994b) ‘Direct democratic rules: The role of discussion’, Kyklos, 47/3: 341-354. 

Frey, Bruno S. and Schneider, Friedrich (1997) ‘Warum wird die Umweltökonomik kaum angewendet?’, 

Zeitschrift für Umweltpolitik und Umweltrecht, 20/2: 153-170. 

Genser, Bernd (1992) ‘Tax competition and harmonization in federal economies’. In: Vosgerau Hans-Jürgen (ed.), 

European Integration in the World Economy, Heidelberg: Springer Publishing Company: 184-205. 

Gwartney, J. D. and Wagner, Richard E. (1988) Public Choice and Constitutional Economics, Greenwich (Conn.): 

J. A. I. Press. 

Holzmann, Robert (ed.) (1996) Maastricht: Monetary Constitution without a fiscal constitution?, Baden-Baden: 

Nomos-Publishing Company. 

Horstmann, Winfried and Schneider, Friedrich (1994) ‘Deficits, bailout and free riders: fiscal elements of a 

European constitution’, Kyklos, 47/3: 355-383. 

Kirchgässner, Gebhard (1994) ‘Constitutional economics and its relevance for the evolution of rules’, Kyklos, 

47/3: 321-339. 

Kirchgässner, Gebhard and Pommerehne, Werner W. (1995) ‘Public spending in federal states: A comparative 

econometric analysis’. In: Meulders, Dennis (ed.), Public expenditure and taxation: Recent econometric 

research, London: Routledge & Sons: 112-136. 

König, Thomas and Bräuniger, Thomas, (1999) ‘The institutional Policies of enlargement: Dwerging goals for 

reforming EU legislation’. In Steunenberg, Berhard (ed.), Enlargement and new membership of the European 

Union, Kluwer academic publishers, forthcoming. 

Levmore, Samuel (1992) ‘Bicameralism: When are two decisions better than one?’, International Review of Law 

and Economics, 12/1: 145-162. 



19.12.01; C:\Studien\euconst neu.doc         19 

Möschl, Werner (1993) ‘Eine Verfassungskonzeption über die Europäische Union’. In: Gröner, Herbert und 

Schüller, Andreas (eds) Die Europäische Integration als ordnungspolitische Aufgabe, Stuttgart: Verlag Gustav 

Fischer: 21-39. 

Möschl, Werner (1995) ‘Subsidiaritätsprinzip im Zwielicht’, WiSt, Heft 5: 232-236. 

Moser, Peter and Schneider, Gerald (1997) ‘Rational choice and the governance structure of the European Union: 

An introduction’, Außenwirtschaft, 52/1-2: 64-82. 

Mueller, Dennis C. (1987) ‘The growth of government: A public choice perspective’ , Washington D. C.: IMF-

Staff papers, 34/1: 115-149. 

Mueller, Dennis C. (1989) Public Choice II, Cambridge: Cambridge University Press. 

Oates, Wallace E. ed. (1977) The Political Economy of Fiscal Federalism, Lexington (Massachusetts). 

Oates, Wallace E. (1985) ‘Searching for Leviathan: An empirical study’, American Economic Review, 75/4: 578-

583. 

Olson, Mancur (1982) The Rise and Decline of Nations: Economic Growth, Stagnation and Rigidities, New 

Haven: Yale University Press. 

Olson, Mancur (1983) ‘The political economy of comparative growth rate’. In: Dennis C. Mueller (ed.), The 

Political Economy of Growth, New Haven: Yale University Press: 222-247. 

Peden, E. A. and Bradley, M. (1989) ‘Government size, productivity and economic growth: The post war 

experience’, Public Choice, 61/3: 229-245. 

Persson, T., Roland, G. and Tabellini, G. (1997) ‘Separation of Powers and Political Accountability’, Center for 

Economic Studies at the University of Munich, Working Paper No. 136, June 1997. 

Peters, Thorsten, (1996a) ‘Decision-Making after the EU-Intergovernmental conference’, European Law Journal, 

2/3: 251-266. 

Peters, Thorsten, (1996b) ‘Voting Power after the enlargement and options for decision making in the European 

Union’, Außernwirtschaft, 51/11: 223-243. 

Pommerehne, Werner W., Kirchgässner, Gebhard and Feld, Lars P. (1995) ‘Tax harmonization and tax 

competition at the state-local levels: Lessons from Switzerland’. In: G. Pola, R. Levaggi and G. Francke (eds), 

New Issues in Local Government Finance: Theory and Policy, Aldersshot: Edward Elgar: 201-255. 

Posner, Robert (1987) ‘The constitution as an economic document’, George Washington Law Review, 56/1: 4-38. 

Sachverständigenrat zur Begutachtung der gesamtwirtschaftlichen Entwicklung (1992) ‘Für 

Wachstumsorientierung gegen lähmenden Verteilungsstreit, Jahresgutachten 1992/93, Stuttgart: Verlag 

Poeschl.  

Schneider, Friedrich (1993) ‘The federal and fiscal structures of representative and direct democracies as models 

for a European federal union: Some ideas using the public choice approach’, European Economy Report and 

Studies, 5, Bruxelles: 191-212. 



19.12.01; C:\Studien\euconst neu.doc         20 

Schneider, Friedrich (1996) ‘The design of a minimal European federal union: Some ideas using the public choice 

approach’. In: José Casas Pardo and Friedrich Schneider (eds), Current Issues in Public Choice, Cheltenham 

(UK): Edward Elgar: 203-222. 

Schneider, Friedrich and Frey, Bruno S. (1988) ‘Politico-economic models of macro economic policy: The 

political economy of money, inflation and employment’. In: Willett Thomas (ed.), The Political Business 

Cycle, Durham & London: Duke University Press: 239-275. 

Sinn, Hans-Werner (1990) ‘Tax harmonization and tax competition in Europe’, European Economic Review, 34/4: 

489-504. 

Steunenberg, Bernhard, (1994) ‘Decision-Making under different institutional arrangements: Legislation by the 

European Community’, Journal of Institution and Theoretical Economics, 150/3: 642-663. 

Tollison, Robert D. (1982) ‘Rent-seeking: A survey’, Kyklos, 25/4: 575-602. 

Tullock, Gordon (1967) ‘The welfare costs of tariff, monopolies and theft’, Western Economic Journal, 5/3: 224-

232. 

Vanberg, Viktor (1994) ‘Subsidiarity, responsive government and individual liberty’. In: Knut Wolfgang Nörr & 

Thomas Oppernmann (eds), Subsidiarität: Idee und Wirklichkeit zur Reichweite eines Prinzips in Deutschland 

und Europa, Tübingen: Publishing Company J. C. B. Mohr: 253-269. 

Vanberg, Viktor and Buchanan, James M. (1989) ‘Interests and theories in constitutional choice’, Journal of 

Theoretical Politics, 1/1: 49-62. 

Vaubel, Roland (1993) ‘Perspektiven der europäischen Integration: Die politische Ökonomie der Vertiefung und 

Erweiterung’. In: Siebert, Horst (ed.), Die zweifache Integration: Deutschland und Europa, Tübingen: Verlag 

J. C. Mohr: 3-31. 

Vaubel, Roland (1995) ‘Constitutional safeguards against centralization in federal states: An international cross-

section analysis’, Discussion Paper 532/95, Beiträge zur Angewandten Wirtschaftsforschung, Universität 

Mannheim, Mannheim (Germany). 

Weede, Erich (1986) ‘Catch-up distributional coalitions and government growth or decline in industrialized 

democracies’, The British Journal of Sociology, 37/2: 194-220. 

Weede, Erich (1990) Wirtschaft, Staat und Gesellschaft, Tübingen: Publishing Company J. C. B. Mohr. 

Weingast, Barry (1993) ‘Constitutions as governance structures: The political foundations of secure markets’, 

Journal of Institutional and Theoretical Economics, 149/3: 286-311. 

 


